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ow about that old aphorism,

“when all you've got is lemons,

make lemonade”? There are
opportunities with distressed properties
to turn them into beneficial uses, but,
in most instances, some type of zoning
relief will be necessary. [t is axiomatic
that distressed properties are likely to
be older properties that are physically,
functionally, and economically obsoles-
cent in some form. Along with such ob-
solescence typically comes the unhappy
status of being a nonconforming use.
And along with that comes the inability
to expand or alter the use because one or
more of the dimensional requirements at
the site have been exceeded, or the use
proposed is simply not permitted.

The alternatives for relief are several.
They start with the most conventional
approaches and run ro the possibility of
anew type of zone, created especially for
these recent times of the credit crisis and
distress in the real estate economy.

Conventional Rezoning

Usually, the best place to start is in the
world of the status quo, the as-of-righr,
and the zoning ordinance as it exists.
If you have an underdeveloped, older
group of apartments that is economically
distressed and the zoning allows a higher
density in a preferable [ayout, then an as-
of-right application would be the typical
fiest choice. The instances where this is
possible are few and far berween.

Permits for Nonconforming Uses
A special use or conditional use permit
— same thing, different name — can
provide a helpful avenue of escape from
the constraings of the nonconforming
use. These site-specific discretionary
approvals can allow for limited physical
expansion and, even, some change in use
for properties that predate the existing
zoning. For example, a two- or three-
family house that is nonconforming as to
the number of units, and nonconforming
as to side yards and lot coverage, might
be allowed to expand its footprint to add
amuch-needed first-floor bathroom, ora
deck to the rear of the building. Modest
improvements to existing nonconform-
ing properties can assist in keeping
them from becoming obsolescent and
strengthen them economically.
Similarly, such site-specific discretion-

ary approvals can be applied to distressed
properties to reposition them. Criteria
for the application of the distressed
properties’ special use permit might in-
clude location in a designated area and
evidence that the current size, layout, or
use is uneconomic. Economic hardship
is never a basis for a variance, but it can
be for a special use permit. Speaking of
variances ....

Variances

Variances are the Swiss Army Knife
of land-use permitting. Intended by the
drafters of the Standard State Zoning
Enabling Act (1921 — published 1924)
to save regulations from constitutional
attack when an individual property was
rendered valueless, they have, instead,
become the easy way out of many or-
dinary zoning limitations, except when
someone challenges their issuance. The
applicant for a variance can seldom
truly meet the “practical difficulry” and
“unnecessary hardship” requirements.
However, most variances that are granted
are never appealed and, thus, escape
scrutiny.

Variances have come into play in deal-
ing with distressed properties. In Long
Beach, California, a property owner
recently requested a variance to elimi-
nate the three-foot side-yard setbacl,
in order to further the reconstruction
of a nonconforming duplex. There was
some discussion during the hearing as
to whether the work could have been
done without the variance. However,
one commissioner “...commented that
the benefit of doubt should be given
especially when upgrading a distressed
property.” Ultimately, the Planning

™

Commission unanimously granted the
variance, subject to the condition that
the applicant demonstrate that a struc-
tural alcernative was not possible.
Gardner, Massachusetts, in its list of
distressed properties, makes a point of giv-
ing information on where to get a zoning
variance.” And in Hermosa Beach, Cali-
fornia, following the recommendarions of
the Director of Community Development
and the City Manager, the City Council
upheld rhe denial of a variance for a
banquet facility.* Testimony in support
of the variance included claims of eco-
nomic need, supported by the Executive
Director of the Hermosa Beach Chamber
of Commerce and Visitors' Bureau, who
“said the business was important to the
economic health of the City, because
$500,000 had gone toward sales tax since
[it] opened...”? In the end, the public
officials all recognized that economic
distress was not a basis for a variance.
One planning commissioner said the
Planning Commission could not make
the findings for the variance either, as
“rthe Pavilion project had other elements,
such as being a distressed property that

had been vacant for many years®

Overlay Districts
For other than the smallest communities,
[ prefer overlay districts because they:

*  allow for great variation in the cri-
teria for designation;

* may vary in the size of the area;

* are, as map amendments, usually
characterized as “legislative” and, as
such, are most easily defended; and

* can permit site-specific determin-
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tions when coupled with a somewhat
discretionary approval process, such
as a special use, or conditional use,
permit.

For example, Springettsbury Town-
ship, Pennsylvania, has adopted a
tlexible development overlay district
— a floating zone — to enable assembly
of distressed properties so as to facilicate
redevelopment. It was adopted as part
of zoning regulation changes enacted in
June, 2007. The purpose section of the
regulations states:

§ 325-88. Purpose. The Flexible
Development District (F-D) is
hereby established as a district
in which regulations are in-
tended to permit and encourage
flexibility in development to
encourage reinvestment and re-
development. In promoting such
development, the specific intent
of this article is to allow for the
use of vacant and under-utilized
lands and buildings through the
use of flexible development and
redevelopment standards; sus-
rainable development practices,
including compatible archi-
rectural design; environmental
performance standards, and by
strictly prohibiting anvy use thart
would substantially interfere
with the development, continu-
ation or expansion of such uses
within this district.?

Apparently, the first use of that flexible
overlay district was in the fall of 2007,
when a pharmacy, Rite Aid, applied for
approval to assemble four properties: one
of them developed with a Jiffy Lube busi-
ness, and the three others vacant.®

The Los Angeles Approach

The City of Los Angeles, California,
has had an Adaptive Reuse Ordinance
since 1999. The ordinance is inrended
to “incentivize” the conversion of un-
derutilized commercial buildings into
housing in the downtown area. Since its
adoption, numerous older, commercial
buildings have been converted into
thousands of apartments, condominiums,
|
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live-work units, artists” fofts, and other
housing. The concept has been extended
into other areas of the city, including
Chinatown, Lincoln Heights, the Hol-
lywood and Koreatown CRA project
areas, and Central Avenue between the
Santa Monica Freeway and Vernon Av-
enue {enahled by a specific plan for that
area).” Here is the purpose section for the
downtown adaptive reuse area:

26. Downrown Adaprive Reuse Projects
(a) Purpose. The purpose of
this Subdivision is to revital-
ize the Greater Downtown Los
Angeles Area and implement
the General Plan by facilitat-
ing the conversion of older,
economically distressed or his-
torically significant buildings
to apartments, five/work units
or visitor-serving facitities. This
will help to reduce vacant space
as well as preserve Downtown’s
architectural and culrural past
and encourage the development

~of a live/work and residential
community Downtown, thus
creating a more balanced ratio
between housing and jobs in
the region’s primary employ-
ment center. This revitalization
will also facilitate the develop-
ment of a “24-hour city” and
encourage mixed commercial
and residential uses in order to
improve air quality and reduce
vehicle trips and vehicle miles
traveled by locating residents,
jobs, hotels and transit services
near each other.!

Eligible buildings in the downtown

project area include buildings constructed
in accordance with building and zoning
codes in effect prior to 1974; buildings
constructed after 1974 are eligible if they
meet the specified criteria, including the
zoning administrator’s finding that the
building “is no longer economicatly vi-
able in its current uses or uses.™!

In addition to the findings otherwise

required, the zoning administrator is

required to find that the uses of property
surrounding the proposed location of
the adaptive reuse project “will not be

detrimental to the safety and welfare of
prospective residents”; that the project
will not displace viable industrial uses;
and that the project complies with the
standards for dwelling units, joint living
and work quarters, and guest rooms, as
set forth in the Code.!?

Nashville and Davidson County

The Metropolitan Government of Nash-
ville and Davidson County is fortunate
to have one of the country’s leading
land-use planners, Rick Bernhardt, as
the Executive Director of the Metro

- Planning Department. The regulations

for adaptive reuse of commercial areas
within the Urban Zoning Overlay Dis-
trict along arterial and collector streets
are exemplary.”” The Metro Planning
Commission, by the way, really likes
overlay zones. In my review of the Zon-
ing Code, | came across ten other overlay
districts, including a Historic Overlay
Districe, Greenway Overlay District,
Floodplain Overlay District, Airport
Owerlay District, Adult Entertainment
Ovetlay District, Urban Design Ovetlay
District, Institutional Overlay District,
Impact Overtay District, and a Neighbor-
hood Landmark Districe.’*

The Urban Zoning Overlay District
ordinance starts with this preamble:

WHEREAS, there are existing,
vacant non-residential buildings
and underutilized properties along
arterials and collector roadways
within the Metropolitan Govern-
ment of Nashville and Davidson
County as shown on the Major
Street Plan;

WHEREAS, residential uses
would benefit existing, marginally
viable commercial and retail areas
by fostering pedestrian-oriented
neighborhoods due to daily ser-
vices, amenities, and shops being
locared within walking distance,
if not within the same building as
one lives thereby reducing traffic
on local roads and interstates and
in turn, improving the regional
air quality by providing residential
densities along major transit com-
mercial corridors; and,
WHEREAS, encouraging residen-
tial development where growth



can be easily accommodated
due to the long-term capital in-
vestment by the Metropolitan
Government of Nashville and
Davidson County in services and
infrastructure will help to preserve
Nashville’s single-family neigh-
borhoods and increase Nashville's
housing stock."

The design standards are remarkably
loose, being:

a. All Residential Uses: The
standards of this section shall ap-
ply only to a building or portion
thereof converred to residential
use, and any addition to an
existing building for residential
use, where a minimum of 40%
of the building's gross floor area
is devoted to residential use, as
explicitly shown on the approved
final site plan under the authority
of Section 17.40.170.A of this «i-
tle, except as provided below for
new construction. The standards
of this section shall not apply to
any huilding proposing to devote
less than 40% of the gross floor
area to residential uses.

b. Single-Family and Two-Fam-
ily Residential Uses: Single-fam-
ily and two-family uses shall be
permitted only in an existing
building or as part of a new
mixed-use development within
a single-structure.

Otherwise, all other requirements
and standards established by other
chapters of this title, as well as
any other applicable metropolitan
government, state or federal regu-
lation, shall apply to the develop-
ment and use of properties shown
on the final site plan. In case of
conflict between the standards of
this section and other chapters of
this zoning code, the provisions of
this section shall control, except
for Council approved plans such
as planned unit developments,
urban design averlay districts, and
redevelopment districts.'

If further relief is needed, alternative
design standards are provided for where
a proposed residential development can-

not comply with the standards, and allow
an applicant to seek a special exception
from the Zoning Board of Appeals. That
board - and this is smart — is prohibited
from granting some variances and, where
the variance would invelve a PUD,
the hoard must consider the Planning

Commission’s recommendation.”

A slide show in PDF from a 2004 pre-
sentation to the Metro Planning Commis-
sion, explaining how the Adaptive Reuse
Ordinance works, is available online.'®

Conclusion

Most distressed properties are physically,
functionally, and economicaliy obsoles-
cent. They will almost certainly be non-
conforming dimensionally, and probably
as to use. Repositioning these properties
to restore their economic viability re-
quires zoning relief. Conventional map
changes and text amendments under the
existing ordinance are possible in many
cases, and the as-of-right or existing dis-
cretionary approval approach frequently
may work.

However, it may be necessary to create
a somewhart discretionary and site-specific
approach using the special use or condi-
tional use permit. The availability of this
type of relief for older, nonconforming
properties may help prevent them from
becoming obsolete and economically
distressed by enabling modest changes
in dimension, bulk, and use.

The traditional variance is always
available, but may not be legally defen-
sible in most cases.

An approach for most communities
that has proved workable is the overlay
district, designating targeted areas in

_advance, and qualifying individual build-

ings and properties under definitive cri-
tetia."The ovetlay district approach may
include a quasi-discretionary, site-specific
review process by incorporating the spe-
cial use br conditional use permit.
(Author’s Note: This article was originally
prepared for the ALI-ABA Land Use Institute,
in August 2008.}
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Feb. 27, 2008) (Explanatory Note on
Evidence Rule 502).

9, Id.

10. For emphasis, this means that the
terms of the court order would be en-
forceable in a subsequent proceeding
against non-parties.

i1, 145 Cong. Rec. S1318 (daily ed.
Feb. 27, 2008) (Explanatory Note
on Evidence Rule 502). M
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a traditional Title VII lawsuit, while
the plaintiffs were stepping into what
were usually the employer’s shoes and
defending the validity and use of the
tests. In the end, the court found thatc
the desire to comply with Title VII was
a legitimate non-discriminatory reason,
and that the City had leeway to decline
to certify the rests, even when the ulti-
mate validity of the tests, had they been
used, remained uncertain.

On appeal, a three-judge panel of the
Second Circuit summarily affirmed, es-
sentially endorsing the district court’s
decision. The plaintiffs moved for
reheating en banc, which the Second
Circuit denied by a 7-6 vote, with sev-
eral dissenting opinions. Among their
concerns, the dissenters questioned
whether the district courr used the cor-
rect framework, which gave a large de-
gree of deference to the City, or whether
something more akin to strict scrutiny
was the appropriare standard for the
City’s admittedly race-conscious con-
duct. And assuming that compliance
with Title VII could provide the basis
fora compelling governmental interest,
the dissenters also questioned whether
the City could legally abandon its test
for race-conscious reasons without a
more detailed analysis of the validity
of the test. Whar, the dissenters asked,
prevented municipalities from adopting
stealth quota systems based upon the
mere presence of adverse impact!

A Grant of Cert and a Plea for
Clarity

In January, the plaintiffs’ petition for
certiorari was granted. Final briefs are
due on March 18, and the case may
be argued and decided this Term. As
demonstrated by Ricci, hiring and pro-
motional testing, especially in police
and fire departments, continues to
produce results that are legally perplex-
ing and potitically challenging. Ciries
continue to face the threat of litigation
from either white or minority applicants
(and sometimes both) each time they
make a decision to test and to use {or
not use) test results. Whatever the final
outcome, municipalities must hope that
the Supreme Court gives guidance as




